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は じ め に
19 世紀は，帝国主義の時代であると共に，国際法の時代でもあった。主権
国家体系の拡大に伴い現在に続く「国際社会」が形成される過程，それは，西
欧人のいわゆる万民法 jus gentium が，非キリスト教徒への適用可能性への自
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「国家 devlet とは，単一の法 bir kanun の下に集合し，その法の執行に任ずる
一つの政府に従い，慣習や感情や公益を共有する単一の領域的集合体 heyet-i











学の責務はただ，新たな国家はどの時点から主権 hakk-ı hakimiyet を保有す
ることになるのかという問題を解決すること」にこそあり，「国際法の規則
によれば，ある国は，［それまで］従っていた国家から離れ，自立した政府を
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外国人特権批判の先駆者としてのハサン・フェフミの位置付けについては，Ali
Adem Yörük, “Kapitülasyonların Kaldırılması Sürecine Dair Bibliyografik Bir
Deneme : 1909-1927 Yılları Arasında Yazılmış Kapitülasyon Kitapları,” Türk
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デュルハミトは，翌 95年 1月 17 日付けで，法学校や行政学院などの高等教育
機関で講じられている国際法の授業の有害性調査を改めて命じている。とこ
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1910年 8月 30 日に死去した。しかしこの間，法学者としての彼は，16 年前に
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HASAN FEHMI PASHA AND THE BIRTH OF OTTOMAN
INTERNATIONAL LEGAL STUDIES
FUJINAMI Nobuyoshi
Nineteenth-century international law, as a product of the Christian West, took
for granted that the Ottoman Empire and Islam were “barbarous,” while at the
same time espousing the apparently secular principles of humanity and civilization.
Then, in what way did Muslim Ottoman intellectuals accept international law after
their adaptation to the sovereign-nation-state system and how did it change the
Ottomansʼ perception of state and religion? The author of this article addresses
this question by investigating one of the earliest and most important textbooks on
international law written in Ottoman Turkish, namely, Hasan Fehmi Pashaʼs Telhis-
i Hukuk-ı Düvel. This book was strongly influenced by J. C. Bluntschliʼs Das mo-
derne Völkerrecht der civilisirten Staten als Rechtsbuch dargestellt, which was wide-
ly influential during the latter half of the nineteenth century. This fact, however,
does not mean that Hasan Fehmiʼs book blindly borrowed everything from Western
notions of international law without considering Ottoman realities. On the contrary,
Hasan Fehmi was quite conscious of how to defend the rights and interests of the
Ottomans by utilizing such key concepts as humanity and civilization, hence his
rejection of the capitulatory regime, embodied in the principle of extraterritoriality,
that had treated the Ottomans as an exception to the general rule of international
law and harmed the sovereignty of the empire. Interestingly, in so doing, Hasan
Fehmi made almost no reference to the Islamic precepts on law and society, thus
secularizing the very basis of the empire, the constitution of which had been regul-
ated and legitimized by Islamic discourse for centuries. Consequently, Hasan
Fehmi and his fellow Ottoman students of international law encouraged the young-
er generation to construct a secular vision of state, society and religion. In this
manner, the Young Turk ideologies of subsequent years, which resulted in the
fundamental transformation of the state and religion, had their origins in part in this
kind of legal thinking, developed during the late Hamidian era.
― 46 ―
